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General terms

These Special Conditions apply to the commercial provision of
software to customers who are merchants within the meaning of
the German Commercial Code, legal public-law entities, or pub-
lic-law special assets. The conditions do not apply to additional
services such as software installation, integration, and main-
tenance, nor to consulting and training services.

Our Standard Terms and Conditions of Sale and Delivery (VLB)
apply as a supplement to these Special Conditions; like these
Special Conditions, they are available for download at www.rittal.
de or we are happy to send them to you on request. In the event
of conflict with the VLB, these Special Conditions take prece-
dence. Contrary or differing purchasing conditions of the custo-
mer do not apply unless we agree to them in writing in the parti-
cular case.

We supply software exclusively in machine-readable object code
and exclusively for use for the contractually intended purpose.
The customer is not entitled to disclosure or use of the source
code. The source code is not the subject matter or object of the
agreement, unless other terms were explicitly agreed in writing.
Where we supply outside software from other manufacturers,
their licensing terms take precedence.

Type and scope of performance

The software’s conformance with the agreement is based on the
performance description (specifications) valid at the time of deli-
very and provided to the customer, including supplemental infor-
mation in the application documentation. We provide the software
in the version current at the time it is delivered or made available.
We deliver the software either by providing it to the customer on
a machine-readable data medium or, at our election, by making it
available for download via Internet and giving the associated
download information to the customer. In either case, the custo-
mer also receives one copy of the application documentation in
German.

In case of physical shipment, the time at which we hand off the
data medium and application documentation to the shipping
agent is controlling for meeting delivery dates and for transfer of
risk; otherwise the time at which the software is available for
download on the network and we have sent the download infor-
mation to the customer is controlling.

We supply to the customer only software which we or our as-
sistants and agents have examined a reasonable time prior to
delivery or availability using a current virus detection program,
having noted nothing out of the ordinary. It is the customer’s res-
ponsibility to ensure proper security for its own data.

Utilization rights

Subject to other agreement, we grant the customer a simple,
non-expiring utilization right to the subject matter and objects of
the agreement, for single- or multiple-workstation use as agreed
in each case. Absent an express agreement, the utilization right is
granted exclusively for the country where the customer is
headquartered. The utilization right may be simultaneously exer-

FRIEDHELM LOH GROUP

3.2

3.3

3.4

3.5

3.6

- ENCLOSURES POWER DISTRIBUTION CLIMATE CONTROL IT INFRASTRUCTURE SOFTWARE & SERVICES

cised by no more than the number of users for whom the custo-

mer paid the purchase price as set forth in Section 6.

The customer may use the software only for its own purposes

and the purposes of enterprises with which it is affiliated within

the meaning of Section 15 German Company Law (Group Com-
panies). In particular, use of the software is permitted only with
our prior written consent if it

u serves the purpose of computer center operations for third
parties that are not Group Companies;

u consists of providing the software to third parties (even just
temporarily) that are not Group Companies (e.g., as Appli-
cation Service Providing);

u serves the purpose of training individuals who are not
employees of the customer or its Group Companies; or

u consists of commercial re-rental.

u Our consent may depend on payment of reasonable additi-
onal compensation.

Copying software is permitted only to the extent necessary for
use in conformance with the agreement. The customer may make
backup copies of the software to the necessary extent in accor-
dance with the technical rules. Backup copies on physical data
media must be marked as such and must bear the copyright
notice of the original data medium.
If the customer purchased the software through online download,
it is permitted to copy the software onto a data medium when
sharing it in accordance with Section 8. Moreover, our right to the
online copy corresponds to the right to the software provided on
a data medium.
The customer is authorized to modify, expand, or otherwise re-
vise the software within the meaning of German Copyright Law
(UrhG) Section 69 (c) (2) only to the extent unconditionally permit-
ted by law. The customer does not have its own utilization and
exploitation rights to such revisions going beyond its rights to the
original software. We may require the customer to fully and com-
pletely transfer to us any property rights arising by law, or to grant
us exclusive utilization rights. In return the customer will receive
from us utilization rights in the contractually agreed scope. The
customer is prohibited from copying or revising the application
documentation.

The customer is authorized to decompile the software only within

the limits set forth in German Copyright Law (UrhG) Section 69 (),

and only if we are in delay (despite a written demand setting a

reasonable deadline) with providing the data and/or information

needed by the customer in order to establish interoperability with
other hardware and software.
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These Special Conditions also apply to any supplement (e.g.,
patch) or new edition of the software (e.g., update or upgrade)
that supplements the originally supplied product as an impro-
vement or maintenance measure or takes its place partially or in
total. If we provide an entirely new edition, the customer’s per-
missions with respect to the existing software expire as soon as
it productively uses the new edition of the software; we will give
the customer a three-month conversion period during which it is
permitted to use both versions of the software in parallel.

Reservation of utilization rights

The granting of utilization rights named in Section 3 is subject to
the condition precedent that our compensation claims set forth
in Section 6 be fully and completely satisfied. The customer must
promptly notify us of any imminent seizure, confiscation, or other
disposition or intervention by third parties.

In the event of any violation by the customer, specifically including
but not limited to payment delays, we may rescind the agreement
following expiration of a reasonable deadline set for the custo-
mer; the statutory provisions regarding the expendability of a
deadline shall remain unaffected thereby.

Extraordinary termination, termination of the agreement

If the customer seriously violates its contractual obligations or our
property rights, we may terminate the utilization rights granted to
the affected software for cause after sending an unsuccessful
reminder with a reasonable deadline. Repeatedly exceeding the
utilization rights granted to the customer pursuant to Section 3,
for instance, is a serious violation.

Upon termination of the agreement, the customer is required to
delete the original software, including the application documen-
tation and all copies, or return them to us. The customer must
show proof of the deletion at our request.

Reservation of title and compensation

The supplied product remains our property pending payment in
full by the customer. The transfer of contractual utilization rights is
settled and discharged upon payment of the total contractually
agreed software price.

Warranty and liability

We will provide the software to the customer free of legal and ma-
terial defects; only significant material defects are consequential.
Statements regarding the software’s properties are considered a
performance description and do not represent any warrant of
characteristics or durability within the meaning of German Civil
Code (BGB) Section 443.

The customer’s warranty rights do not extend to software which
the customer has modified or which is used in a system environ-
ment other than the one intended or contractually agreed. The
customer may still show that the different usage environment was
not the cause of the defect.

The customer may assert warranty claims only for defects that
are reproducible or otherwise ascertainable. It must document
such defects in text form and promptly send us the defect reports
and documentation, including all known and expedient informa-
tion. The customer is required to take all reasonable measures to
simplify ascertainment of the defect and its causes.

If we are required to correct defects, we may do so at our election
through repair, replacement of the software, or pointing out or
providing a reasonable workaround.

The warranty governs the most recent version of the software
accepted by the customer. A reasonable new version must be
accepted by the customer if it serves to avoid or correct defects.
In case of data loss, we are liable only for the effort required for
data restoration, given application-adequate data backup by the
customer. Regular data backup is application-adequate if it en-
sures immediate or prompt restoration of the state that existed
prior to the damaging event with reasonable effort, depending on
the sensitivity of the data.

In other respects Sections 8, 9, and 11 of our VLB apply as sup-
plements.

Sharing

The customer may provide software and application documenta-
tion to a third party only as a single unit and only if it finally and
completely discontinues its own use of the contractual objects.
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Partially or temporarily providing the product for use by a third
party for a fee is prohibited, regardless of whether the contractual
objects are provided in physical or nonphysical form. The same
applies for providing it free of charge.

Cooperation and information duties of the customer

The customer will learn about the software’s essential functional
features prior to purchase. It bears the evaluation risk of whether
the software is suitable for its intended purpose and needs. The
existence or creation of a functional and adequately dimensioned
hardware and software environment is the sole responsibility of
the customer.

The customer will test the software carefully before use to ensure
it is free of defects and usable in the existing hardware and soft-
ware configuration. This also applies to software it receives from
us in the context of warranty and maintenance.

The customer will observe the applicable notes regarding instal-
lation and operation of the software. It will read current notes at
www.rittal.de at regular intervals.

Where we have additional performance obligations in addition to
providing the contractual object, the customer will cooperate free
of charge to the necessary extent, for instance by providing em-
ployees, offices, hardware and software, and data and telecom-
munication facilities. The customer will allow us access to the
software in order to detect and correct errors, at the customer’s
election directly on site and/or by remote data transfer.

It is the customer’s responsibility to back up data and programs
at application-adequate intervals, at least once daily. We may rely
on the presumption that the customer’s data that we come into
contact with have been appropriately backed up.

We are entitled to verify at any time whether the software is being
used in conformance with the agreement. To this end we may
demand information from the customer, particularly with regard
to the time frame and scope of use, and we may visually inspect
the hardware and software used by the customer. The customer
will grant us access to its offices during normal business hours
for this purpose.

Export compliance

For (a) the transportation of goods (goods, software and tech-
nology) across national borders as well as (b) the provision of
services (e.g. assembly, maintenance, repair, instruction and
training) abroad or with the extraterritorial effect which serve
the fulfilment of our contractual obligations, national and Euro-
pean foreign trade legislation as well as — where relevant — U.S.
export control legislation shall apply. In accordance with these
regulations, individual deliveries or services may be subject to
restrictions or prohibitions. If this is the case, we shall be relea-
sed from our fulfilment obligations to the extent of the restric-
tions or prohibition.

Upon request, the customer is obliged to provide us with ade-
quate and complete information on the end use and final destina-
tion of the goods to be delivered or services to be rendered. For
this purpose, the customer shall prepare the necessary docu-
ments using the officially stipulated forms and provide usw with
the original copies so that we can check them and provide the
competent supervisory authority with the necessary verification.
If an export or transportation permit or another permit or clea-
rance under foreign trade legislation is required, our performance
obligations shall be dependent upon the granting of such a per-
mit or clearance by the competent authority. If the approval or
clearance is not granted or there are other obstacles to the fulfil-
ment of the contract under foreign trade or customs legislation,
we shall be entitled to withdraw from the contract in its entirety or
with respect to the affected delivery or service obligation. Ser-
vices already rendered are to be restituted provided that no
obstacles to this exist under foreign trade legislation.

The adherence to agreed delivery deadlines is subject to the
timely granting of the necessary export or shipment permits or
other clearances by the competent authority. In case the granting
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of the required permits is delayed, the delivery period shall be
extended by the duration of the official proceedings and a reaso-
nable restart time after receiving the positive notice; we cannot
fall into arrears during this period.

10.5 The customer shall take appropriate measures to ensure that the
goods, intellectual property rights, trade secrets, rights of access
or re-use within the meaning of Articles 12g and 12ga of Regula-
tion (EU) No. 833/2014 and Article 8g of Regulation (EU) No.
765/2006 (“sanctioned objects”), which are delivered to him by
us under this contract or granted to him and are listed in the list
of goods under Articles 12g and 12ga of Regulation (EU) No.
8383/2014 and Article 8g of Regulation (EU) No. 765/2006, do not
enter the Russian Federation or Belarus either directly or indirec-
tly or are intended for use there. Even entering into an obligation
under the Law of Obligations that is aimed at this is to be avoided,
as is any arrangement which may be qualified as a circumvention
of the afore mentioned prohibition.

10.6 The customer shall inform us immediately about third party acti-
vities indicating a breach of the obligations set out in Clause 10.5.
The customer shall support us to the best of its ability in clarifying
and remedying the situation.

10.7 A breach of Clause 10.5 constitutes a serious breach of contrac-
tual obligations which entitles us to extraordinary termination of
the contractual relationship. Furthermore, we may demand suita-
ble remedial measure from the customer.

11. Choice of law, jurisdiction and venue

11.1 Relevant German law applicable to domestic contracting parties,
excluding the UN Convention on Contracts for the International
Sale of Goods, shall apply to these Terms and Conditions and all
legal relationships between us and the customer. By way of
exception to this, the requirements for and effects of retention of
ownership under Section 6 shall be subject to the law at the res-
pective place of storage or assembly of the item if the choice of
law in favor of German law is impermissible or invalid at that
location.

11.2 For those persons addressed by Section 1.1, the sole place of
jurisdiction — including international jurisdiction — for all disputes
arising under and in connection with the contractual relationship
shall be where our registered German office is located. We shall
also be entitled to sue in any court with general jurisdiction over
the customer.
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